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Objective: The goal of this document is to explain the rationale for the provisions within Alcatel-Lucent’s “FOSS Clause” used in contracts with its suppliers, so as to facilitate negotiations with those suppliers.   However, the rationale expressed herein is not intended to be used to alter, modify or contradict the provisions themselves.  A second goal is to “standardize” the FOSS clauses, using the framework of FOSSBazaar.
Definitions

“Free and/or Open Source Software” or “FOSS” means (i) software provided to Licensor royalty-free in source code form, under a license including, but not limited to, one approved by the Open Source Initiative (OSI 
http://www.opensource.org/
) or (ii) proprietary software provided to Licensor royalty-free in binary code form, under an end user license agreement that is accepted without a signature, or (iii) shareware provided to Licensor free of initial charge, such as on a trial basis, but where a fee may become due once the user decides to use the software beyond the trial period, or (iv) public domain software
· The definition of FOSS is intended to be broad, including all software that is not obtained through our procurement department.

“Code Element”   means any portion(s) of a FOSS program that are governed by license terms that differ from the license terms applicable to the FOSS program as a whole.  The license terms applicable to Code Elements are sometimes referred to as “dependencies”.
· The need to define “Code Element” comes from the fact that a given FOSS package often includes other FOSS (called dependencies) that comes with different licenses and obligations. For example, some Linux packages licensed under GPL2 can come with hundreds of contributions with different licenses (not necessarily compatible).
Clauses
1 List of FOSS
(a) Licensor shall use Exhibit F to provide Licensee, in electronic form, with: 
(i) information regarding any FOSS or Code Element that is included (totally or partially) in  the Software being provided pursuant to this GPA, 

(ii) the name and version of the FOSS License if certified by OSI, or the text of the license if non-OSI certified, and
(iii) a description of the nature of the FOSS or Code Element (library, standalone, plug-in, pure interpreter, interpreter with libraries, etc.)  

Licensor shall promptly update Exhibit F and the aforementioned text, and provide a revised Exhibit F to Licensee, when there are any changes in the information listed therein; any such update shall become a part of this GPA.  

(b) Notwithstanding provisions set forth in (a) above: 

(i) with respect to software that can be downloaded free of charge only in binary form, Licensor shall use reasonable efforts to provide Licensee with the information required under (a)(i), (a)(ii), and (a)(iii) above, and 

(ii) with respect to third party proprietary software embedded in Licensor software, Licensor shall obtain the required information under (a)(i), (a)(ii), and (a)(iii) from the third party .  
· This clause requires a supplier to provide a complete and accurate list of FOSS that is included in the supplier product.  Reasons are:

· We need to know what FOSS is included in the products we sell or resell.   Our customers have started to request similar information from us. We need to check that the FOSS licenses used and redistributed by Alcatel-Lucent are compatible with our business, so that we can respect FOSS license obligations.
· Alcatel-Lucent may not necessarily have the same interpretation of FOSS licenses that third party companies do. 

· Alcatel-Lucent has special agreements with some companies on how to interpret their FOSS licenses.

· The use or redistribution of FOSS may have an impact on Alcatel-Lucent intellectual property.

· We need to know the nature of the FOSS (library or other) in order to determine if there is a risk of contamination with GPL, particularly if we are directly using the FOSS in Alcatel-Lucent code.

· We need to have information relating to FOSS in electronic form, and preferably in the format prescribed by SPDX .  
· Some suppliers suggest that we go to their web site to obtain this information. This is a drain on Alcatel-Lucent resources.  It is considerably easier for the supplier to accomplish this task, due to their familiarity with their product.  Thus, the work of providing this information should logically be done by the supplier, so each of its customers does not have to repeat the same tasks.
· Use of a common electronic format allows automation of at least a portion of the FOSS review process. The ALU FOSS database will soon be updated to allow automatic exchange with the SPDX format.

· Sub-section (b) says that the supplier may use third party products which also contain FOSS which they do not have control over. The supplier should use reasonable efforts to obtain this information from the third party, so as to be able to provide this information to Alcatel-Lucent within a reasonable timeframe.
2 FOSS License compliance
Licensor represents and warrants that: 

(a) The information provided in Exhibit F is complete and accurate, and that for each FOSS program or Code Element listed in Exhibit F, Licensor is in compliance with all applicable FOSS license terms;  

(b) the combination of all FOSS programs and Code Elements and the Software is in compliance with all applicable FOSS license terms; and

(c) the license grant and other terms applicable to the Software set forth in this GPA are in all respects consistent with the terms of the applicable FOSS license. In the case of inconsistency, it is the intention of the Parties that notwithstanding any other provisions in this GPA to the contrary (i) any obligations, restrictions or requirements imposed on Licensee by Licensor shall not interfere with Licensee’s ability to comply with the obligations, restrictions and requirements set forth in the FOSS license that is otherwise applicable to the FOSS or Code Element, (ii) Licensee shall have the benefit of any terms in this GPA (such as warranty and indemnity provisions) that are “more favorable” to Licensee than are comparable terms set forth in the FOSS license, and (iii) Licensee shall have the benefit of any terms in the applicable FOSS license (such as provisions relating to license grant and right to make derivative works) that are more liberal or broader in scope than are comparable terms set forth in the Licensor license grant set forth in the license grant section of this GPA.
· This clause says that
· (a)  The information provided regarding FOSS is complete and accurate.

· (b) The supplier has respected the FOSS license and is therefore not in violation of applicable intellectual property law

· (c) The supplier guarantees that it has checked that FOSS combined licenses are compatible with each other, again assuring legal compliance.  
· (d) In case that there is a contradiction between the ALU - Supplier contract and the FOSS license, ALU has the right to apply the FOSS license, while at the same time retaining any advantages of the Supplier contract, such as warranty, maintenance,  and liability/indemnity clauses that are contained in the Supplier contract but not included in FOSS license.  
3 Source code availability

If the FOSS license requires the provision of source code, upon Licensee’s request, Licensor will deliver to Licensee the source code (including the script, configuration files, applicable binary code, and makefiles) of all FOSS included in the Software provided under this GPA, including any fixes, updates and/or new features made or added to the FOSS by Licensor, so that Licensee may produce the exact binary code of the FOSS provided under this GPA.

· This clause says that source code must be provided upon request.

· To respect the GNU family licenses, not only the source code must be provided, but all the necessary information to be able the recipient to modify the source code and to reconstruct the binary from the modified code.

· Hardware vendors have to provide software drivers to use their hardware. Generally, these drivers have to be linked (plugged) dynamically in a Linux distribution. ALU considers that this arrangement results in “contamination” under the GPL license, so that the drivers must be delivered in source form to ALU, so that we, in turn, are able to redistribute that code to ALU customers upon request. If not, ALU might be in breach of the GPL family of licenses.
4  Packaging Information 

 (a)  At the time that the Software is delivered to Licensee, Licensor shall deliver, in electronic form, “Packaging Information”, as defined below, applicable to the FOSS included in the Software.

 (b)  As used in this Section, “Packaging Information” means information:

· Attribution information (including copyright notices);

· Run time acknowledgements;

· Required notices, for example, as required by Apache 1.1; 

· Source code availability statements; and 

· Identification of modifications made by or on behalf of Licensor.

 (c)  The Packaging Information shall be complete, accurate, and shall be in a form that will allow Licensee to fully comply with the spirit and content of applicable FOSS license(s).     
· Alcatel-Lucent has to “package” its product code and documentation in order to respect the obligations of the license(s) of the FOSS included in its products.  This could include, for example, copyright acknowledgments that must be included in the documentation or displayed at run-time.
· We expect that our suppliers will provide us this information to alleviate the need for each of its customers to do this work.

· Similarly, we intend to provide also this information to our own customers.
5 Licensing conditions
Notwithstanding any provision in the GPA to the contrary, Licensee may, at its option, treat the FOSS (or any portion of the FOSS) as being licensed under, and subject to, the terms contained in the license under which the FOSS was originally provided to Licensor (or, with respect to FOSS created by Licensor, FOSS terms and conditions under which the FOSS was otherwise released by Licensor), as opposed to license terms of the GPA.  
· We need to know how FOSS software is licensed to Alcatel-Lucent.

· Most FOSS licenses allow sub-licensing (except the GNU License family): the software used by the supplier is licensed under an open source license. The supplier re-licenses this software under its own license.

· When suppliers include FOSS together with their proprietary software, it is normally clear that the supplier’s license covers both types of code.
· When suppliers are full open source distributors, such as Linux distributors, we want the software to be licensed to Alcatel-Lucent under the original FOSS licenses (which contain fewer restrictions on Alcatel-Lucent) but yet retain the additional or better conditions included in the contract (such as warranty, maintenance and liability/indemnity). 

· The goal of this provision is to remove supplier lock-in. If the software is licensed to ALU under FOSS license conditions, we can provide this software to a third party and easily change the supplier/supporting company.
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